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3meer / ORDER

PER PARTHA SARATHI CHAUDHURY, JM :

This appeal preferred by the Revenue emanates from the order of the
Ld.CIT(Appeals)-13, Pune dated 19.01.2017 for the assessment year 2012-13

as per the grounds of appeal on record.
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2. The crux of the grievance of the Revenue in appeal is with regard to
deletion of penalty levied u/s.271(1)(c) of the Income Tax Act, 1961

(hereinafter referred to as ‘the Act’) by the First Appellate Authority.

3. That with the permission of Bench at the outset, the Ld. AR of the
assessee submitted that the penalty levied is with regard to receipt of IT
support services. That for assessment year 2011-12, the Tribunal in
assessee’s own case in ITA No.2333/PUN/2016 dated 08.07.2019 observed
that the Ld. CIT(Appeals) had deleted the penalty against which the Revenue
had preferred appeal before the Tribunal. Therein, the Co-ordinate Bench of

the Tribunal had observed as follows:

“4. We have heard both the sides gone through the relevant material on
record. Quantum appeal of the assesse came up for consideration before
the Tribunal in ITA No.784/PUN/2015, which has been disposed off vide
a separate order dated 08.07.2019 by holding that Reimbursement of
cost cannot be included in the total income of the assessee. Similarly, the
other addition on account of receipt for IT support and Managerial
Services has also been deleted by holding that the same is not includable
in the total income of the assessee either as Royalty or Fees for technical
services. Thus, it is seen that both the additions made in the assessment
order stand deleted. Since the second addition, forming bedrock of the
extent penalty, does not survive anymore, there remains no question of
any penalty thereon. As such, we uphold the impugned order deleting
penalty.”

3.1 The Ld. AR further pointed out that in assessee’s own case in ITA
No.804/PUN/2016 for assessment year 2012-13 dated 08.07.2019, the
additions made by the Assessing Officer with regard to IT support services,
that itself was deleted by the Tribunal following its own order for assessment

year 2011-12 by observing as under:

“10. Here again, both the sides agree that the facts and circumstances of
this ground are similar to those of the preceding year. In the order
passed for the A.Y.2011-12, the Tribunal has held that the amount
received by the assesee for rendering of IT support services and
Managerial services can neither be construed as Royalty nor as Fees for
technical services. Following, the same view, we direct to delete
addition.”
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The Ld. AR of the assessee therefore, prayed since quantum itself has
been deleted, there is no justification for sustaining the penalty and hence,

should be quashed.

4. The Ld. DR fairly conceded that the issue raised in the present appeal
is squarely covered by the order of Tribunal in assessee’s own case as stated

by the Ld. AR.

S. We have perused the case records and heard the rival contentions. We
have also given considerable thought to the judicial pronouncements placed
before us. Firstly for assessment year 2011-12, the Tribunal had deleted the
penalty with regard to the IT support services. Thereafter, following the said
order, quantum was deleted for assessment year 2012-13. We find the
Hon'ble Rajasthan High Court in the case of CIT Vs. cosmopolitan Trading
Corporation reported in 274 ITR 640 and Hon’ble Punjab & Haryana High
Court in the case of CIT Vs. Prakash Industries Ltd reported in 322 ITR
622 has held that when the entire additions had been deleted in the quantum

appeal, no reason survives for sustaining the penalty.

In view of the above referred judgments and on examination of facts on

record, relief provided to the assessee by the Ld. CIT(Appeals) is sustained.

6. In the result, appeal of the Revenue is dismissed.

Order pronounced on 17t day of July, 2019.

Sd/- Sd/-
R.S.SYAL PARTHA SARATHI CHAUDHURY
VICE PRESIDENT JUDICIAL MEMBER

qul / Pune; feaAleh / Dated : 17t July, 2019.
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